
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. CV 16-3157 PSG (JEMx) Date January 28, 2020

Title Grey Fox, LLC et al. v. Plains All American Pipeline, L.P. et al.

Present: The Honorable Philip S. Gutierrez, United States District Judge

Wendy Hernandez Not Reported

Deputy Clerk Court Reporter

Attorneys Present for Plaintiff(s): Attorneys Present for Defendant(s):

Not Present Not Present

Proceedings (In Chambers): The Court GRANTS IN PART and DENIES IN PART
Plaintiffs’ motion for class certification

Before the Court is Plaintiffs Grey Fox, LLC, Maz Properties, Inc., Bean Blossom, LLC,
Winter Hawk, LLC, Mark W. Tautrim, Trustee of the Mark. W Tautrim Revocable Trust, Live
Oak Bazzi Ranch, L.P., JTMT, LLC, and Mike and Denise McNutt’s (collectively “Plaintiffs”)
motion for class certification.  See Dkt. # 92 (“Mot.”).  Defendants Plains All American Pipeline,
L.P. and Plains Pipeline, L.P. (“Defendants”) responded, see Dkt. # 95 (“Opp.”), and Plaintiffs
replied, see Dkt. # 96 (“Reply”).  The Court held a hearing on the matter on January 27, 2020. 
Having considered all of the papers and the arguments made at the hearing, the Court GRANTS
IN PART and DENIES IN PART Plaintiffs’ motion for class certification.

I. Background

A. Factual Background

This action stems from the May 2015 rupture of an oil pipeline in Santa Barbara County.

Defendants own and operate two pipelines (collectively, the “Pipeline”) in Santa Barbara
County: Line 901, an approximately 10-mile pipeline, and the adjoining Line 903, an
approximately 130-mile pipeline.  See First Amended Complaint, Dkt. # 71 (“FAC”) ¶ 2.  The
Pipeline runs through the real properties of Plaintiffs pursuant to written easement contracts.  Id.
¶¶ 5, 66.

On May 19, 2015, the Pipeline ruptured, causing an oil spill that caused oil to flow onto
property, coastal bluffs, the beach, and into the Pacific Ocean.  Id. ¶ 77.  The U.S. Department of
Transportation Pipeline Hazardous Materials Safety Administration (“PHMSA”) ordered the
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Pipeline shut down.  Id. ¶ 12.  The PHMSA determined after a one-year investigation that the
cause of the rupture was severe external corrosion, and that Plains had failed to detect or
mitigate corrosion and timely detect and respond to the rupture.  Id. ¶ 13.  Plains allegedly failed
to maintain the Pipeline.  Id. ¶¶ 10 11.

The Pipeline was constructed in the late 1980s by Plains’ predecessor-in-interest, Celeron
Pipeline Company of California (“Celeron”).  Id. ¶ 6.  Prior to installing the Pipeline, Celeron
executed written right-of-way grants, or easement contracts, with the owners of approximately
120 properties through which the existing Pipeline now travels.  Id.  Some of the original
properties were further subdivided, and the easements now cover, and the Pipeline runs through,
approximately 165 properties.  Id. 
 

The purpose of the easements was for Celeron and its successor in interest to install and
maintain one pipeline through Plaintiffs’ properties.  Id. ¶ 72.  The easement contracts provided
a temporary construction easement of up to 100 feet, to install the Pipeline, each of which
terminated when construction was completed.  Id. ¶ 73.  The temporary construction easement
converted to a 25 to 50 foot wide permanent easement once the construction was completed.  Id. 
The easements are substantially identical.  Id. ¶ 8.  In each easement contract, the property owner
granted to Celeron a non-exclusive right-of-way and easement to take certain actions related to
one pipeline, to “survey, lay, maintain, operate, repair, replace, and remove one underground
pipeline and appurtenances thereto for the transportation of oil, gas, water and other substances”
through the grantor’s land.  Id. ¶ 69.  The grantor property owners did not convey any rights not
contained in the easements.  Id. ¶ 70.

The corrective measures ultimately required as a result of the PHMSA’s investigation
include replacement of the Pipeline, and various improvements.  Id. ¶ 14.  Subsequently, Plains
sought regulatory approval for an entirely new pipeline system.  Id. ¶ 17.  In the permit
application, Plains describes its plan to “abandon the existing pipelines,” and “construct a
replacement pipeline” which is intended to follow the same corridor as the existing pipeline
along the same properties.  Id. ¶ 17.  The construction plan for the project contemplates
constructing an entirely new pipeline system, utilizing hundreds of vehicles, hundreds of people,
working six days a week on the properties.  Id. ¶ 18.  The work will include bulldozers,
backhoes, tunneling beneath roads and rivers, welding, pressure testing, and backfill of resulting
trenches.  Id. ¶ 19.  The construction corridor contemplated for the second pipeline will be
between 100 and 200 feet or more, and a permanent maintenance corridor of at least 50 feet is
sought (larger than the width of most current easements along the original pipeline).  Id. ¶ 20.
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B. Procedural Background

On May 6, 2016, Plaintiffs filed this action against Defendants, see Dkt. # 1, and
subsequently amended the complaint, see FAC.  Plaintiffs bring the following causes of action:

First Claim for Relief: Declaratory relief limiting easement to “one pipeline.”  Id. ¶¶
157 70.

Second Claim for Relief: Declaratory relief for overburdening.  Id. ¶¶ 171 76.

Third Claim for Relief: Injunctive relief.  Id. ¶¶ 177 80.

Fourth Claim for Relief: Breach of written easement contract.  Id. ¶¶ 181 93.

Fifth Claim for Relief: Negligent misrepresentation.  Id. ¶¶ 194 202.

Sixth Claim for Relief: Negligence.  Id. ¶¶ 203 11.

Seventh Claim for Relief: Violations of California’s Unfair Competition Law, Cal. Bus.
& Prof. Code §§ 17200, et seq.  Id. ¶¶ 212 25.

Eighth Claim for Relief: Breach of implied covenant of good faith & fair dealing.  Id. ¶¶
226 31.

Ninth Claim for Relief: Permanent nuisance.  Id. ¶¶ 232 41.

Tenth Claim for Relief: Threatened nuisance.  Id. ¶¶ 242 49.

Eleventh Claim for Relief: Trespass.  Id. ¶¶ 250 58.

Twelfth Claim for Relief: Strict liability for ultrahazardous activities.  Id. ¶¶ 259 69.

Thirteenth Claim for Relief: Negligence.  Id. ¶¶ 270 79.

Fourteenth Claim for Relief: Breach of contract.  Id. ¶¶ 280 84.
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Subsequently, Defendants moved to dismiss, and the Court dismissed the fifth, seventh
and ninth claims.  See Dkt. # 80.

Plaintiffs now seek certification of a Rule 23(b)(2) Class for injunctive relief and/or
declaratory relief.  See Mot. 2:12 23.  Plaintiffs do not now seek certification of their remaining
claims for damages resulting from Plains’ alleged failure to adequately maintain or remove the
Pipeline, and will continue to pursue these damages claims.  See id. 2:24 27.  Plaintiffs seek to
certify this Class on their first claim and second claim, for which they seek declaratory rulings,
as well as their tenth claim for threatened nuisance, for which they seek injunctive relief.  See id.
2:15 21.  Although notice is not required, Plaintiffs propose direct mail notice to all Class
members.  See id. 3:9 12.

II. Legal Standard

“The class action is an ‘exception to the usual rule that litigation is conducted by and on
behalf of the individual named parties only.’”  Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338,
348 49 (2011) (citing Califano v. Yamasaki, 442 U.S. 682, 700 01 (1979)).  In a motion for
class certification, the burden is on the plaintiffs to make a prima facie showing that class
certification is appropriate, see In re Northern Dist. of Cal. Dalkon Shield IUD Liab. Litig., 693
F.2d 847, 854 (9th Cir. 1982), and the Court must conduct a “rigorous analysis” to determine the
merit of plaintiffs’ arguments, see Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 161 (1982).  A
plaintiff cannot merely allege the class certification requirements, instead a plaintiff bears the
burden to “affirmatively demonstrate his compliance with the Rule.”  Dukes, 564 U.S. at 350. 
Plaintiffs must be prepared to “prove” that there are “in fact” sufficiently numerous parties or
that common questions exist, and frequently this will require some “overlap with the merits of
the plaintiff’s underlying claim.”  Id. at 350 51.

Federal Rule of Civil Procedure 23(a) provides that a class action may proceed only
where “(1) the class is so numerous that joinder of all members is impracticable; (2) there are
questions of law or fact common to the class; (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class; and (4) the representative parties will
fairly and adequately protect the interests of the class.”  Fed. R. Civ. P. 23(a).  Additionally,
plaintiffs must satisfy Rule 23(b)(1), (2), or (3).  Here, Plaintiffs seek to certify a Rule 23(b)(2)
class.  Under Rule 23(b)(2), a class action may be maintained if: “the party opposing the class
has acted or refused to act on grounds that apply generally to the class, so that final injunctive
relief or corresponding declaratory relief is appropriate respecting the class as a whole.” 
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Although common issues must predominate for class certification under Rule 23(b)(3), no such
requirement exists under 23(b)(2).  Walters v. Reno, 145 F.3d 1032, 1047 (9th Cir. 1998). 

 
III. Discussion

Plaintiff seeks to certify a Rule 23(b)(2) Class defined as:

All owners of real property through which Plains’ Line 901 and/or Line 903 passes
pursuant to Right-of-Way Grants.

Mot. 10:28 11:1.

Defendants support certification of Plaintiffs’ first and second claims, except that they
assert Plaintiffs cannot raise individualized course of conduct evidence involving individualized
issues specific to each landowner.  See Opp. 3 6.  In addition, Defendants assert that Plaintiffs’
tenth claim seeks individualized monetary relief and therefore is improper under Rule 23(b)(2).
  

The Court first addresses the Rule 23(b)(2) requirements as to each of Plaintiffs’ claims,
and simultaneously addresses Defendants’ arguments.  Then, the Court turns to the remaining
requirements of Rule 23(a). 

A. Rule 23(b)(2)

A Rule 23(b)(2) class may be certified if “the party opposing the class has acted or
refused to act on grounds that apply generally to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate respecting the class as a whole.”  “It is sufficient
if class members complain of a pattern or practice that is generally applicable to the class as a
whole.”  Walters, 145 F.3d at 1047.  “The fact that some class members may have suffered no
injury or different injuries from the challenged practice does not prevent the class from meeting
the requirements of Rule 23(b)(2).”  Rodriguez v. Hayes, 591 F.3d 1105, 1125 (9th Cir. 2010). 
 

The Court assesses the Rule 23(b)(2) requirements as to Plaintiffs’ first, second, and tenth
claims in turn. 

i. First and Second Claims for Declaratory Relief
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Plaintiffs’ first claim alleges that “the Easements’ terms, properly interpreted, only allow
Plains’ to put into the easement one pipeline and that one pipeline, the existing Line 901 and
903, was installed more than thirty years ago, and that Plains cannot install its contemplated
pipeline without an adequate easement acquired either through consensual negotiations or, if
Plains is so entitled, eminent domain,” however, Defendants contend that “their ability under the
Easements to ‘repair’ or ‘replace’ the one pipeline entitles them to install an entirely new
pipeline system.”  FAC ¶¶ 159, 161.  Plaintiffs seek a judicial determination regarding the
“scope of Defendants’ permissible rights under the easement contracts as related to Defendants
intention to install the new pipeline system,” and specifically “seek a judicial determination of
their rights and duties and a declaration that use of the Easement is limited to one pipeline and
that the easement’s scope does not allow Defendants to install their new pipeline system.”  Id. ¶¶
167 68.  

Plaintiffs’ second claim seeks declaratory relief and states that Plaintiffs “contend that the
work required to construct and install a new pipeline, to the extent not otherwise prohibited,
overburdens and otherwise exceeds the allowed uses of the Easements and is therefore not
permissible.”  Id. ¶ 174.  Plaintiffs seek a judicial determination that “will establish the extent to
which the Easements may be used,” and that “Defendants have no right to overburden the
Easements by constructing and installing a new pipeline.”  Id. ¶¶ 174 76.

Plains has acted on grounds that apply generally to the proposed Class: Plaintiffs allege
that it has failed to safely operate its Pipeline  which crosses through each and every Class
member’s property  resulting in the oil spill.  Mot. 14:8 9; FAC ¶¶ 5, 77.  Plains’ actions have
affected each Class member similarly: Plaintiffs allege that the Pipeline continues to corrode and
decay on Class members’ properties.  Mot. 14:10 11.  Plains has submitted a plan a to install a
second pipeline through the Class members’ properties, and Plains’ position “is that it does not
have to negotiate new easement rights to lay and install a new, second pipeline system.”  Id.
14:12 14; FAC ¶¶ 17 20.  Plaintiffs’ first two causes of action seek clarification of the terms of
the easement, and whether new easements are required to construct a new pipeline.  FAC ¶¶
157 76.  The relief “will provide each and every Class member with the necessary clarity of
Plains’ obligations vis-à-vis their properties,” and this relief is “uniform across the entire class.” 
Mot. 14:23 25; Dukes, 564 U.S. at 360.  Accordingly, the Court concludes that the Rule 23(b)(2)
requirements are satisfied as to Plaintiffs’ first and second claims for declaratory relief.

Finally, the parties agree that “individualized course of conduct evidence” specific to
each landowner will not be introduced.  Reply 1:19 21.  In their opposition, Defendants assert
that certification is inappropriate if Plaintiffs plan to raise individualized course of conduct
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evidence involving individualized issues specific to each landowner.  See Opp. 3 6.  Courts
often find certification inappropriate where individualized extrinsic evidence is relevant to a
contract interpretation question.  Id. 5:5 19; Monaco v. Bear Stearns Companies, Inc., No. CV
09-05438 SJO JCX, 2012 WL 10006987, at *8 (C.D. Cal. Dec. 10, 2012) (where individualized
extrinsic evidence was needed to determine intent of putative class members and parties, because
the contract language was ambiguous on its face, common issues did not predominate);
Gregurek v. United of Omaha Life Ins. Co., No. CV 05-6067GHK(FMOX), 2009 WL 4723137,
at *7 (C.D. Cal. Nov. 10, 2009) (same).  Courts do, however, permit certification where extrinsic
evidence is standardized and uniform.  Opp. 5:20 26; In re First All. Mortg. Co., 471 F.3d 977,
991 (9th Cir. 2006) (class treatment appropriate and commonality requirement satisfied in fraud
case where there was a standardized sales pitch, and centrally-orchestrated scheme by
defendant); In re Am. Cont’l Corp./Lincoln Sav. & Loan Sec. Litig., 140 F.R.D. 425, 430 (D.
Ariz. 1992).  Plaintiffs respond that they will not rely on individualized course of conduct
evidence about each affected property, although they might seek to introduce common course of
conduct evidence of Plains’ actions.   Reply 1:19 21, 2:21 28.  Because there is no dispute on
this point: the parties agree they will not present such individualized evidence, the Court does
not consider this a hurdle to certification of the class under the Rule 23(a) or (b)(2) requirements. 

ii. Tenth Claim for Threatened Nuisance

Plaintiffs’ tenth claim for threatened nuisance alleges that Defendants’ planned
construction of a second pipeline “will necessarily burden Plaintiffs’ properties unreasonably
beyond the parameters of the existing easements,” and constitutes a threatened nuisance on
property owners’ land because the “necessary work will also cause noise, vibration, dust and the
release of noxious and malodorous gases, fumes, and other contaminants to further pollute the
land and air in the vicinity of and over Plaintiffs’ properties,” and the “construction, maintenance
and on-going presence of the second Pipeline will result in interference with Plaintiffs’
comfortable enjoyment of life and property and injury to the health of Plaintiffs and their
families.”  FAC ¶¶ 244 46.  Plaintiffs assert that “[u]nless Defendants are enjoined,” they will
suffer irreparable injury to their health and land.  Id. ¶ 248.  Plaintiffs seek an injunction (1)
“prohibiting Defendants from attempting to utilize the existing Easements for the construction
and maintenance of new Lines 901R and 903R,” and (2) “requiring them to provide appropriate
compensation to Plaintiffs for the additional property rights and ongoing risk, burden and access
needed to complete the process and consistently maintain the Pipeline in a sound matter.”  Id. ¶
249. 
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Defendants argue that: (1) the first provision of Plaintiffs’ requested injunction is
duplicative of their first and second claims, and (2) the second seeks “individualized monetary
relief,” which is not appropriate under Rule 23(b)(2).  Opp. 7:4 8.  

First, Plaintiffs’ claim seeking an injunction prohibiting Defendants from utilizing the
existing easements for new lines under a threatened nuisance theory, even if “derivative” of
Plaintiffs’ first and second claims, is not improper.  See Reply 5:6 13 (“Plaintiffs seek an
injunction confirming that . . . Plains cannot ignore Plaintiffs’ property rights and its own duties
in tort . . . [t]he claims might result in similar remedies, but Plains offers no authority for the
proposition that it is improper to certify multiple claims seeking the same relief, and Plaintiffs
are aware of none.”).  As this injunction would provide uniform relief to the class as a whole, it
meets the requirements of Rule 23(b)(2).

As to the second provision, Defendants argue that Plaintiffs are seeking the Court’s
determination of “appropriate” compensation to Plaintiffs in connection with the anticipated
replacement project; and seeking an injunction “to determine the proper amount of monetary
compensation for each Plaintiff” is inappropriate under the Rule.  Opp. 9:1 5.  Plaintiffs respond
that they are not seeking a determination of the appropriate amount of compensation to each
Plaintiff, but instead seeking an injunction “preventing Plains from beginning its massive
construction project without first complying with California law by paying the class for the
nuisance it will cause.”  Reply 3:8 12.  Defendants state that Plaintiffs are essentially “cloaking
a claim for damages as injunctive relief.”  Opp. 11:7 8.

A claim requiring “individualized determinations of eligibility for damages” is not
appropriate for certification as a Rule 23(b)(2) class.  Fowler v. Guerin, 899 F.3d 1112, 1120
(9th Cir. 2018).  In Dukes, the Supreme Court explained that a class of Wal-Mart female
employees alleging a discriminatory policy and seeking backpay as well as injunctive and
declaratory relief could not be certified under Rule 23(b)(2) because the “individualized relief”
of backpay claims did not satisfy the Rule’s requirements.  564 U.S. at 360.  “The key to the
(b)(2) class is ‘the indivisible nature of the injunctive or declaratory remedy warranted the
notion that the conduct is such that it can be enjoined or declared unlawful only as to all of the
class members or as to none of them.’”  Id. (quotation omitted).  Rule 23(b)(2) applies “only
when a single injunction or declaratory judgment would provide relief to each member of the
class.  It does not authorize class certification when each individual class member would be
entitled to a different injunction or declaratory judgment against the defendant.  Similarly, it
does not authorize class certification when each class member would be entitled to an
individualized award of monetary damages.”  Id. at 360 61.
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But the Rule does not prohibit the certification of monetary claims entirely: a claim
seeking an “indivisible injunction benefitting all its members at once,” even if related to
damages, may be certified under the Rule.  Fowler, 899 F.3d at 1120; see also Dukes, 564 U.S.
at 360.  In Fowler, the district court denied certification of a Rule 23(b)(2) class of public school
teachers who sued the Washington State Department of Retirement Systems, alleging that it
skimmed interest from their state-management retirement accounts.  899 F.3d at 1115 16.  The
defendant withheld interest, and the teachers sought an injunction “ordering the [defendant] to
return savings taken from them,” by applying “a computerized formula to [the defendant’s]
electronic records.”  Id. at 1117 18, 1120.  The district court concluded that the claim was really
one for individualized monetary relief.  Id. at 1120.  The Ninth Circuit reversed, because the
defendant’s policy denying daily interest “can be enjoined or declared unlawful only as to all of
the class members, or as to none of them.”  Id.  The teachers did not bring a claim requiring
individualized damage determinations, but instead the relief sought “correcting the entire records
system for the class” which was in the nature of injunctive relief.  Id.

The Court concludes it is not appropriate to certify a Rule 23(b)(2) class for the second
provision of the requested injunction.1  On the one hand, Plaintiffs do not simply seek an order
for past damages, like the back pay in Dukes.  See Dukes, 564 U.S. at 360.  But, although
prospective, the injunctive relief they request would require Defendants “to provide
compensation” of particular and potentially differing amounts, for construction of a second
pipeline on various properties.  See FAC ¶ 249.  Unlike in Fowler, where the injunction
constituted a final order to the defendant to “apply a single formula” to correct the amount of
interest to each class members’ account, the injunction requested here would require the payment
of unspecified “appropriate” amounts to each class member should Defendants construct a
second pipeline.  See Fowler, 899 F.3d at 1120.  A “plaintiff cannot transform a claim for
damages into an equitable action by asking for an injunction that orders the payment of money.” 
Richards v. Delta Air Lines, Inc., 453 F.3d 525, 531 (D.C. Cir. 2006); Jamie S. v. Milwaukee
Pub. Schs., 668 F.3d 481, 499 (7th Cir. 2012) (Rule 23(b)(2) inappropriate “if as a substantive
matter the relief sought would merely initiate a process through which highly individualized
determinations of liability and remedy are made”); Cholakyan v. Mercedes-Benz, USA, LLC, 281
F.R.D. 534, 561 (C.D. Cal. 2012).  “[T]he declaratory judgment should perform the same
function as an injunction.  It should not lay the basis for a later damage award.”  Sarafin v.

1 The Court also notes that the second provision is a natural result of the first: if the Court
enjoins Defendants from constructing a second pipeline by utilizing the existing easements, it
follows that Defendants would have to negotiate different contracts with each property owner
and provide some compensation for construction of a second pipeline.
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Sears, Roebuck & Co., 446 F. Supp. 611, 615 (N.D. Ill. 1978) (citing 7A, Wright & Miller,
Federal Practice & Procedure, s 1775 at 22 (1972)).  While Plaintiffs argue that they are not
requesting that the Court make individual determinations of the amount owed to each
prospective Class member, it is unclear how an order requiring payment of an unspecified
amount contingent on a future action would be “final.”  See Reply 3:8 12.  There would need to
be a determination of the “appropriate” compensation as to each Plaintiffs’ specific property
rights.  See Opp. 11:21 25.

Plaintiffs argue that “specific problems with provisions” of a potential injunction are “not
reasons to reject a class at the certification stage.”  Reply 6:9 15.  Courts will “bifurcate the
action into liability and damages phases and certify a (b)(2) class on liability only, postponing
consideration of whether certification is appropriate for the damages phase until plaintiffs have
made it that far.”  Taylor v. D.C. Water & Sewer Auth., 241 F.R.D. 33, 47 (D.D.C. 2007) (in
employment discrimination case, certifying (b)(2) class for injunctive relief regarding
defendant’s pattern-and-practice liability, while postponing decision concerning certification of a
(b)(3) damages class until after liability is adjudicated).  But the Court is not convinced that
bifurcation solves the problem of potentially certifying a class to pursue an injunction targeted at
monetary compensation, and whether that is appropriate under Rule 23(b)(2).

Finally, Plaintiffs request that, if the Court finds that the second provision does not satisfy
Rule 23(b)(2), the Court certify the class “in a manner that allows it to pursue the remaining
injunctive relief” under the tenth cause of action: “a prohibition on the utilization of existing
easements for the construction and maintenance of new oil transportation lines.”1  Reply 7:1 16;
Raffin v. Medicredit, Inc., No. CV 15-4912-GHK (PJWx), 2017 WL 131745, at *10 (C.D. Cal.
Jan. 3, 2017) (“But Medicredit fails to consider that we can certify Raffin’s claim for injunctive
relief under (b)(2) and her claim for monetary relief under (b)(3).”).

The Court concludes that the second provision of Plaintiffs’ request for injunctive relief is
impermissible under Rule 23(b)(2), but the first provision is permissible.  Certifying a class
action for the injunctive relief identified in the first provision of Plaintiffs’ tenth cause of action
is appropriate under Rule 23(b)(2).

1 The Court quotes directly from the language in Plaintiffs’ reply brief.  In addition, the language
requesting injunctive relief for the tenth claim in the FAC is as follows: “prohibiting Defendants
from attempting to utilize the existing Easements for the construction and maintenance of new
Lines 901R and 903R.”   FAC ¶ 249.
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B. Rule 23(a)

The Court addresses the proposed Class’s satisfaction of each of the Rule 23(a)
requirements in turn.

i. Numerosity

Rule 23(a)(1) requires a proposed class be “so numerous that joinder of all members is
impracticable.”  When the number of class members exceeds forty, the numerosity requirement
is generally met.  See Rannis v. Recchia, 380 Fed. App’x 646, 650 51 (9th Cir. 2010).

Here, the proposed Class includes more than 100 members; the pipeline covers
approximately 165 parcels of property.  See FAC ¶¶ 6, 62, 73.  The Court concludes that
numerosity is met.

ii. Commonality

“Federal Rule of Civil Procedure 23(a)(2) conditions class certification on demonstrating
that members of the proposed class share common ‘questions of law or fact.’”  Stockwell v. City
& Cty. of San Francisco, 749 F.3d 1107, 1111 (9th Cir. 2014). The commonality “analysis does
not turn on the number of common questions, but on their relevance to the factual and legal
issues at the core of the purported class’ claims.”  Jimenez v. Allstate Ins. Co., 765 F.3d 1161,
1165 (9th Cir. 2014).  “[A] class meets Rule 23(a)(2)’s commonality requirement when the
common questions it has raised are ‘apt to drive the resolution of the litigation,’ no matter their
number.”  Id. 

Plaintiffs’ first claim requests declaratory relief that Plains has no right to install a second
pipeline under the terms of the Right-of-Way Grants for “one pipeline.”  Mot. 11:23 25; FAC ¶¶
157 70.  Common questions include “whether Plains’ felonious misconduct for failing to
maintain the Pipeline in a usable condition renders the Right-of-Way Grants void,” and if they
are enforceable, whether they permit installation of a second pipeline.  Mot. 11:25 12:4; Home
Real Estate Co. v. Los Angeles Pac. Co., 163 Cal. 710, 716 (1912) (finding railroad company’s
easement voided because the railroad failed to operate the easement according to its purpose and
permitted a part of the track to become impassable).

Plaintiffs’ second claim requests declaratory relief for overburdening of the Right-of-Way
Grants.  Common questions include “whether the installation of a second pipeline alongside the
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first pipeline is incompatible with the nature of the easements such that an injunction is
required.”  Mot. 12:5 11; Crimmins v. Gould, 149 Cal. App. 2d 383, 391 (1957).

Plaintiffs’ tenth claim for threatened nuisance, as discussed above, contains two
provisions: “prohibiting Defendants from attempting to utilize the existing Easements” for new
lines and “requiring them to provide appropriate compensation.”  FAC ¶ 249.  Common
questions include whether Plains’ construction plan to build a second pipeline system through
Plaintiffs’ properties “will be a disturbance” that “interferes with the Class’s use and enjoyment
of their properties.”  Mot. 12:12 16.  Whether the plan constitutes a threatened nuisance is a
common question.

The Court concludes that each of Plaintiffs’ claims for injunctive and declaratory relief
raise common questions of fact and law.

iii. Typicality

Rule 23(a)(3) requires that the claims or defenses of the named Plaintiffs be “typical of
the claims or defenses of the class.”  “[R]epresentative claims are ‘typical’ if they are reasonably
co-extensive with those of absent class members; they need not be substantially identical.” 
Hanlon v. Chrysler Corp., 150 F.3d 1011, 1020 (9th Cir. 1998). “The test of typicality ‘is
whether other members have the same or similar injury, whether the action is based on conduct
which is not unique to the named plaintiffs, and whether other class members have been injured
by the same course of conduct.’”  Evon v. Law Offices of Sidney Mickell, 688 F.3d 1015, 1030
(9th Cir. 2012).

Here, like the absent class members with private property through which Plains’ Pipeline
runs, Plains’ Pipeline runs through each of the Class Representatives’ private properties.  Mot.
12:24 25; FAC ¶¶ 36 56.  Like the absent class members, the Pipeline was installed on
Representatives’ properties according to substantially similar Right-of-Way Grants.  Mot.
12:25 27; FAC ¶¶ 36 56.  Like the absent class members, the Representatives acquired or
purchased their property for value without any notice of the claim that the easement governing
the existing Pipeline allowed installation of a second pipeline.  Mot. 12:27 13:1; FAC ¶¶ 36 56. 
The Court is satisfied that the typicality requirement is met.

iv. Adequacy
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Rule 23(a)(4) requires that the class representatives “will fairly and adequately protect the
interests of the class.”  Representation is adequate when the named plaintiffs and their counsel
do not “have any conflicts of interest with other class members” and the named plaintiffs and
their counsel will “prosecute the action vigorously on behalf of the class.”  Evon, 688 F.3d at
1031.  

The proposed Class Representatives each “volunteered to represent the Class because of
his or her commitment to pursuing this litigation,” and there are “no conflicts among them,
because they all seek the same injunctive relief.”  Mot. 13:8 11.  The Court is satisfied that the
Class Representatives do not have conflicts and are adequate representatives.  Class Counsel
“remain committed to vigorously prosecuting this litigation for the putative Class.”  Id.
13:11 13.  The same Class Counsel is currently representing certified classes who were
impacted by Plains’ oil spill, and this Court has found Class Counsel adequate to represent the
fisher and property subclasses.  See Andrews et al. v. Plains et al., 2:15-cv-04113-PSG-JEM,
Dkts. # 257, 457.  The Court is satisfied that Class Counsel is adequate.

v. Summation

The Court concludes that the proposed Class satisfies all the requirements of Rule 23(a). 
In addition, the Court is satisfied that the proposed Class’s first claim for declaratory relief,
second claim for declaratory relief, and the first provision of Plaintiffs’ tenth claim for injunctive
relief for threatened nuisance satisfy the requirements of Rule 23(b)(2).  The Court concludes
that the second provision of the tenth claim is not appropriate for certification under Rule
23(b)(2).

IV. Conclusion

Because the Court concludes that the proposed Class satisfies the requirements of Rule
23(a) and Rule 23(b)(2), the Court GRANTS IN PART and DENIES IN PART Plaintiffs’
motion for class certification.  For their first and second claims for declaratory relief, and tenth
claim for injunctive relief under the first provision, the Court CERTIFIES the following Class
pursuant to Rule 23(b)(2):

All owners of real property through which Plains’ Line 901 and/or Line 903 passes
pursuant to Right-of-Way Grants.
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Plaintiffs Grey Fox LLC, MAZ Properties, Inc., Mark W. Tautrim, Trustee of the Mark W.
Tautrim Revocable Trust, Live Oak Bazzi Ranch L.P., JTMT, LLC, and Mike and Denise
McNutt are APPOINTED to serve as Class Representatives.  Lieff Cabraser Heimann &
Bernstein, LLP, Keller Rohrback L.L.P., and Cappello & Noël LLP are APPOINTED to serve
as Class Counsel.  Although notice is not required, Plaintiffs have proposed direct mail notice to
all Class members.  See Mot. 3:9 12.

IT IS SO ORDERED.
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